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We write on behalf of our client, radio talk show host Sean Hanmty, n rgiponse to the 4
compiiant filed m @z above-captioned matter under review The complant ali€ges &at MrE

Hannity and media corporations Premiere Networks, Inc (*Premiere”) and Clear Channel
Communcatiens, Inc (“Clear Channel”) wefted 2 Federal Election Campergn Act (“the Act”)
by sendmg en enmul 1= May 2010 to Sis Ssow’s sulaunber 13t  In sonnection with tie show's
“Comssreativa Victory 2010” iéemw and s en-air moppmst for US House candidaie Jolm
Gaeez, this emml sowgly Gewariimd & message frora amotiier talk sheor hnst ssheiting
contnbuturzs to Mr Gnmez’s campaign The cost of sending thus sagle mmail, the camplamt
alleges, was an impermasible corporate expend:ture made 11 connection with a federal election
m violation of 2 US C § 441b This politically-motivated complaint should be dismissed with
no further action for three reasons

Fxst, tiee gilcgauoms m the cowmimmt woh st to M Harmy mosumily should te
dismusasd heeause 2 USC § 441h(a) 13 mpgpinable to =niiveimls wio ase met bifianrs ar
dimestozs of the eorporatien that sllegedly used the corporate resources Second, Premuere and -
Clear Channel did not make a corporate contnbution or expenditure by sending the May 2010
email becamms the “preos exmmphon” spplus to this partwder conumunicatson  TRyed, evnn if the
complant dul adeguataly allege a violanon of the Agt — end m does nat — 1t shenld be dumissad
beaause the costs involved 1n sending the two-sentence email (and the message from another talk
show host that 1t forwarded) are de mrmums and further achon would nat be a good use of the
Commussion’s hmited resources
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Sean Hannity 1s the host of The Sean Hanmty Show According to the industry trade
publication Talkers Magazine, tha show 18 the second most-lisiened-to radio talk shaw n
America, drawing over 14 25 million hsteners a week ! The show discusses news, current
events, politics, and other subjects, and features interviews with well-known public figures
Respondent Premuere has the contractual nght to syndicate the show, meaning that 1t sells the
nght to broudcast the show to nxhividual radio stations throughout the Urmned States  Prermere 1s
a whellly-owesd subsidsry o Rospondent Clear Chanel, & large medm conglomerse 2 Nerther
Presmeve nor Closr Chzmied are owned or cuntrolled by a pohitical punty, polscal commuties, or
camdidmie snd Min Hasruty hemeseid 1s a smoisn mononaiity, net n pohicsi asndndnte

) A The Hs

As 15 common 1 the radio talk show mdustry,’ Premiere operates a website that revolves
around The Sean Mannity Show The website, www hannity com, comphments and serves as an
extension of the show itself It features articles regarding current events and political topics
discussed on the show, lists the show's guests, and hosts a “forum” where histeners can comment
on the political news of the day * Although Mr Himmty owns the demain name and website
URL, Premrere lisunscy the une of the site, the st 13 hoeted on Fremuere's intormet server, an!
Presvmave 13 cespmonsbit fior anitoney aial smntamng 1t

The Hannity com websaste also allows visitors to sign up online to receive free emails
from the show® By signing up for these free emails, visitors can “recerve news, articles and
announcements 1n [their] e-maml box™ Typically, but not always, the daily emails bear the
banner header “Hanmity’s Headlines” and feature articles summanzing the subjects discussed on

! Sud hitp //athems com/oulime/?p=71
2 Seq i /~amm premwsd compagmicoxpirate htmi

3See, e g, hitp /fwww rushhmbaugh com/home/today guest html (Rush Limbaugh), http //www
billoreilly con/ (Bill O°Reilly), http //www glennbeck com/ (Glenn Beck), hitp //www
bigeddizradio comy/Sefalt asp (Bd Schultz)

4 See hitp //www hanmty com
‘Wl
¢ http /Awww hansuty com/newslettansignup
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the day’s show, identifying a “hot topic” from the website’s forum, and histing the upcoming
gucuts ar topus that wvall be faatured n Mz Hammity's sable television program Sew, e g,
Exiubet | But not every emeil contamns thow sagaps or the “Hanmty's ieadlinas” banner For
example, i early 2010, subscnbers received two emails promoting Mr Haomity’s Consarvative
Victory book, neither of which contamned recaps or the banner See Exhibits 2 & 3  All of the
emails are disseminated to subscnbers through Pressiaff Interactive Revenue, a Califorma public
relations company See Complaint § A ("These emails come from "The Sean Hanmty Show,
heaSimes@hanmty com, with the enginatmg 1P address 66 186 15 297, located in Califorma
Thus IF address 18 rssued w Presslaff Beractive Revenue, wiich, accerding to 1ts webeite, 1s 2
radiv maidmang sompans that helps to evadect ommil cmnpmgas for radio stsuons ™) Becsuse
emails provade ik smndsa gimew hosiz mnih angthne sximue to edmmmurtesste theer vasms to their
base of fans and latenars, reguler ema!s lke ths ase commamon 1n the sdustry 7

B Conservative Victory 2010

Starting m 2009, Mr Hanmty began using his radio show to discuss hus view that
politically-consevatrve candidates should be elected 1n the 2010 Congressional elections He
gave this view the catch-phrase “Conservative Victory 2010” and emphasized 1t repeatedly An
Apnl 30, 2010 shew summnary published on the website, iz example, stated “[t]here’s a clear
oppertumity  for ile Conmrvanve musesnmt tv ddiine thew philessphy and pash for vesory m
2016 ™* Ona the May 7, 2010 1nthw show, Ms Hmemty was maned by giat Kol Rows to dssausy
“hew tie Consarvatuz Victory 2010 1a gowng *® The diuly osoaal that followed tiat show offered
“Cazsarvative Victary 210 logp gpar” fer sele at the “Semu Hssnty Stare ™ See Exhibet 1  Jidr
Hanmty also used ather avamuss te promote this slogan In March 2010, for example, he
authared a #1 New York Times best-seling book entitled Canservative Victory Defeating
Obama'’s Radical Agenda and launched a nahonwide “Conservative Victory Tour "

7 See htip //wvew rushimbeugh asmv/horae/mewaletter gyest iml (Rush In a Hurry emanl),
http //www billoreilly com/newsletter (visitors can sign up for two different Bill O'Reilly email
newsletters), http //www glennbeck com/content/newsletter (daily email from Glenn Beck),
https //www wegoted com/signup/signup/ (daily emasl from Ed Schultz)

¥ http //www hanmty com/show/2010/04/30
% bitp /Awww hannsty com/show/2010/05/07
10 hitp //wrwrw hanmty com/articinleasnarvistive-vestary-saus-photew viden/10528
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In connection with the “Conservative Victory 2010” theme, Mr Hannity has used s
radio show to sspgert gpemfic candidates mmming for nffice m 2010 that lm believes are
politeeally-canservative  For example, Ms Hesauty kas supported John Gemez, a Republcan
candidate ta represent New York’s Second Congressional District 1n the Unuted States House of
Representatives In late February or early March 2010, Mr Hanmity asked Representative Peter
King, a guest on lus radio program, if he would support Mr Gomez'' On s May 3, 2010
show, Mr FHanmty had Mr Gomez on his show to discuss illegal :mmigratron and encouraged
histeriess tv visit Mr Gomez’s campmgn websité 2 Later, un e July 16, 2010 radio program,
Mr Hanmty expressed his support for Mr Gume= and allowed Mr bon-uandCoaumnm
Miehgie Bachmass to selicit costributions to Mir Gainmez’s camygsgn '

Mr Hanmty has also used the email subscriber hist to reiterate his support for a
“Conservative Victory” in 2010 and, as part of that, the election of John Gomez, among others
In connection with these afforts, on the aftemoon of Frniday, May 7, 2010, just four days after
having Mr Gomez on as a guest oa his radio program, he approved an emaul to the subscriber hist
supporting Mr Gomez's candidacy The audience that received this email was the same as the
audience that received the other Hanmity com emauls, 1t was sent to the same distnibution hst and
no one else It was alsv sent using fie IP address of the same public relations vendor that
disvenmmated the other enmuls, Pressiaff Interactrve Revenue  See Complimt § A

Thus pasticular exaail, whiah was z2nt an May 8, 2010, was sumpler than the usual ezl
It did not conte:n the “Hannity’s Headlines” banner And, because The Sean Hanmty Show 15
not broadcast on Saturday, it did not recap the day’s show In these respects, it was like the two
emails sent carhier 1 the year promoting Mr Hanmty’s book, neither of which used the

" htp //molnle newsday com/informr,JSE2SSFONII=SASEFD49196D5 TD2EB18A 17577862
607site=ncwancyfoncw=pagelkfernl e=newsday_1mmm&feed e=topstormafesd =1 1797144&
nopaging=1

12 See CD enclosed with response (file labeled Hanmity_05_03_2010 mp3)

13 See CD enlomil with response (fiin labeied Hammity_07_16_2010 mp3) Mr Hhomety has also
used v radeo rhow to promods other candaistes w0 he behesss wauld comtnbute to u
comaervative victory mn 2010 For example, on huis May 18, 2010 radio show, Mr Hanmty
supported the candidacy of Tim Burns in Pennsylvania’s 12th Congressional Distnct The
websits recap of tho show siated “If Tim Burns san peil this wif and win thry election 1t wall
mﬂeahmlyuddbﬂw%wuﬁw“ﬂorymwmdmdlwhchummhge
these days " Intp //www hannity com/show/2010/05/18



11044283758

CoVINGTON & BURLING P

Thomasema Duncan, Esq
Augult 13, 2010

Page 5

“Hanmnity’s Headlines” banner or included recaps of the day’s show Instead, 1t simply forwarded
a meseage from anether talk radio shaw host, Mark Levin, soliciting eontributions ion Mr Goamez
In keeping with the show's recent “Conservatins Victory 2010” theme and Mr Hanmty's on-air
public support for Mr Gomez, the email was mtroduced with the following two semtences “If
you haven’t seen this yet, you really need to take a look This 15 a great Amencan who's
working hard for a Conservative Victory in 2010 " See Exhubit 4

C  IimCompimnt

On June 24, 2610, Naw York Democratic Party fundraiser and actvist Jay S Jacobs'
filed a complamnt with the Commussion challenging the dissemination of thus email The
complant alisges that Mr Hannity, Clear Chanmel, and Prsmisve viclatid fiedeic] alesten Iaw by
using sorgomte resources & forward thas esneal

. ANALYSIS

The allegations 1n the complaint on their face fail to establish any violation of the Act
and the complainant seisously misstates the legal standards that apply

A  Mr Hsanis en Indivishal, GasookiBo Lasble for Viglationa #f3UGC § 421b

The complaint alleges that Mr Hanmty, Premiere, and Clear Channel each violated 2
USC § 441b(a) by using Clear Channel and Premuere corporate resources to send the May 8,
2010 email See Complamnt §§ B(2), (B)(3) (alleging that Respondents Hanmty, Premiere, and
Clear Channel made an “in-lkand contzbubien” of corporate resources) and Comple:nt § B(1)
(alleging that contributions of corporate resources are prolubited by 2 US C § 441b(a)) Mr
Hanmity, however, cannot personally be held liable for violations of 2 U S C § 441b(a) because
that provision applies only to corporations, labor organizatrons, and their officers and directors

k o rplevaful for muy sospmmmon vimsems, or any labnr engamuzishon, to
make a contributian ar expandiiere m oonssation with any [firdamnl] ekiction

" Mr Jacobs 15 the Chairman of the New York State Democratic Commuttee and the Nassau
County Democratic Committee See www nassaucountydesus com/content/jay-s-jacobs
According to FEC mmmis, Mr Jumbs lem contubstesl ta e caspumn of bfr Genme'’s
opponent, Congressman Steve Israel Representative Isracl represents New York's Second
Congressional District, which borders Nassau County
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or any officer or any direcior of any corporation  or any officer of any labor
orgamization (0 consaal ia any eontribution or sxpenditura by the corparation

or Jabor argasizatian, as the case may be, prohihuted hy thrs santion 2USC §
441b(a) (emphasis added)

Mr Hanmty 18 not an officer or dwrector of Clear Channel or Premiere  Accordingly, the
complaint should be dismissed 1n 1ts entirety with respect to hum

The complamt shquld also ba dismisser! because o corporate “contnbution” or
“expenditure” was made mn connection with the dissemination of the May 8, 2010 email
Commussian regulations define “commnibmtien” and “expssdsure” to excluda the “cast incurend
COVENNg Or CAITYINg & news story, cammentary, or edstonial by any broadcasting siation  , Web
site, newspaper, magazine, or other periodical publication, including any Internet ar electromic
publication unless the facility 18 owned or controlled by any political party, political
commuttee, or candidate™ 11 CFR § 100 73 (exception from defimtion of “contnbution™), 11
CFR § 100132 (exception from defimtion of "expenditure™), Z UST § 431(9KBX1)
(statutory exception for news stones, commeatanes, or aditorrals divenbuted threugh facilities of
a nedm etity) Thmw exemption 1s referred t0 as the “press emempiion” er the “mwim
exanptesn ” See, e g, MIJR 6089, Nchficemwsn with Fedzual nmxd Legal Analysis to Meakem
Cowens , p 5 (May 28, 2009)

The purpose of this exception 1s to protect the press’s First Amendment nght to comment
on polttital campaigns

[T]¢ 18 not the intent of the Congress 1n the present legislation to limit or burden 1n
any way the At smendmen frevdoms of the pruss and of essocutron Thes the
excluson asmexs the unfettered nght of the newspapers, TV networks, and other
media to cover and comment on political campaigns

HR Rep No 93-1239, 934 Corgmss, 3d 9233 at 4 (1974) The Camunus:on bas therofore
“interpreted the media exemptian broadly * MUR 4863, First General Counsel’s Report, p 2
(May 27, 1999)

The Commussion apphes a two-part test to determine whether the press exemption
apphes Fust, the Commussion asks whether the enuty engagmg in the astviy 15 & “press
entity ® If 1t 10, v Comnmomon asks whether the press eatity (a) 18 owned or somtrollod by a
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political party, political commuttee, or candidate and, if 1t 18 not, whether 1t (b) was acting as a
prass cality m condastmng the astivity ot 1sme (1 ¢, whethsee it was asting 1n its “legstumate press
functian™) See Reader’s Digest Ass'nv FEC, SO F Supp 1210 1215(SDNY 1981), FEC
v Phillips Publ’g, 517 F Supp 1308, 1312-13 (DD C 1981), Advisory Opimions 2007-20
(XM), 2005-19 (The Inside Track), 2005-16 (Fired Up'), and 2004-07 (MTV) Because the
activities of Premiere and Clear Channel here meet each part of this test, the press exemption
applies

1l Clear Channel and Premiere Are Press Entities

Clear Channel and Ripmera are “press entities,” withie the meanung of the Act and the
Commussion’s regulations An entity is a “press entity” 1f 1t “1s 1n the business of producing on a
regular bars a program that dissesmingtes news stones, cammentary, andlor editonals ”  Sise
Advisory Opwuvion 2007-20 (XM) '* Applying thes standard, the Commusmon has pmeveously
determuned that both Clear Channel and Prem:ere are “press entiies ™ See MUR 4689, First
General Counsel's Report, p 20 (August 4, 1999) & Statement of Reasons of Vice Chairman
Wold and Commussioners Elhott, Mason, and Sandstrom, p 2 (February 14, 2000) (holding that
Premaere 13 a press entity), MUR 5569, First General Counsel’s Report, p 2 n 1 (January 10,
2000) (Yecause prew exenptron applied t radro station, the General Counsel did not recommend
gencwimy Cleas Chanmel, the swtion’s peswnt, az a rvspondent, resommendation adopted
unssmoously by Canmsssion)

2 Respondenis Are Not Owned Or Controlled By Any Candidate, Party, or
Cammuttee

In order for the press exemption to apply to a communication, the press entity may not be
owned or controlled by any political candidate, petty, or conmmittee See 11 CFR § 100 73, 11

15 An entity’s palstical icamngs arc umnievant to tius determematan  Ser FEC Advizasy Op'n
2008-14 (Melothe, Inc ) at 4 (an entity’s “appeal especially to supporters” of a particular party or
caxlidate 18 not relevant to the 1szue of whether the entity qualifies as a press ennty), id (“the
Commussion does not investigate an entity’s viewpomnts 1n determuning whether 1t quahfies as a
‘press entity’ under the press exemption™), Advisory Opimion 2005-16 (Fired Up') (“an entity
otherweae eigible for the press nxoeptian would not lose 18 shgibility mamsly becavse of a leek
of objectivaity i1n » news story, commentary, or editonal, even if the news story, commentary, or
editorial expressly advocates the election or defeat of a clearly :dentified candidate for Federal
office™) (internal catations omutted)
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CFR § 100132 Clear Channel and Premiere are not owned or controlled by any candidate,
political party, ax phlitical comnuities and Mr Hanmity 1s ot a sanshdate for fedenal afice Tha
second elyzneant 13 therefore met here

3 Respondents Acted Within Thewr Legitimate Press Function

For the press exemptren le apply, a press emtity (not owned or contrsTed by any
candidate, party, or commttee), must be acting within 1ts legitimate press function in engaging 1n
the activity it 1sswe See Reader's Digest Ass'n » FBC, 509 F Supp 1210 1215 SDNY
1981), SEC v Phullspw Publ’g, S1TF Supp 1308, 1312-13 (DD C 1981), Advisory Ommwons
2007-20 (Xl), A005-19 (The Insuiz Tinck), 2005-16 (Fueed Up'), and 2004-07 (MTV) Becaue
Claar Channel and Pmamers act:ad g3 press enttans in dimsermnatmg the May 8, 2010 emm, thia
thirs slement == met hes, teo

a) A rmho program’s email communications with listeners are protected
by the press exemption

There appears to bs no disputs that Mi Hanmity ceuld have widl his mde siew to
expressly advocate for Mr Gonsee's tloubon mul to maiicit contributions to his campaign In
fact, n an carlier MUR, the Commussion unammously accepted the General Counsel’s
recommendswen thet edio brosdsusts fiem Thé Sean Hawwmity Shew in suppost of federal
camsdatea fell “seunsaly” within the rmho sifiruts’s leashmate fomaten Sex MUR 4863,
First Genaral Counsel’s Report, p # (May 27, 2007) Numeais other Commssion Adviasey
Opinicns, Gesamal Camnsel’s Bscammendations, and Kiatemaents of Reasoss have meachad
similar conclusions ' Indeed, the Commsasion has repeatedly stated that allegations of what was

16 See, ¢ g, MUR 6089, Notificatwn with Factual end Legal Analyms ta Meakem Comms , p 8
(May 8, 2009) (press exemption applied to talk radio production company which paid for a radio
program that expressly advocated the election of a Congressional candidate and solicited
contnbutions to the candidate’s campaign, exemption applied even though communication was
allegedly coordinated with the candidate), MUR 5569, First General Counsel’s Report, p 7
(January 16, 2006) (exprans advamacy »f mendiddie an tilk nuite siww “fadifs] auarely within the
legmrdemﬂnnondthemmﬁm"),AamryOplmﬂﬁ-M P 7 (Melothe, Ixc )
(“nothing prolubits™ Internet TV cammmentatars fracn “mak{ing] express advacacy andesasments
of certamn candidates to viewers of its Web aite content and, concurrently, to suggest that viexsers
suppart such candidates with thear contnbutions,” so long-as the nmdia corporation 15 not owned

oreonﬂolledbymymdldm.'pohhulpmy or political commattee), Advisory Opimion 1980-
(con®zued
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said 1n a particular commumecation are irrelevant to whether the press entity was acting withun its
legibmatn press function in malung tha cammumcatien See MUR 4580 (Stetement of Reaspns
of Charman Wold end Commismoners Elliott, Masnn, aad Sandstrom), MUR 5110/5162,
Statement of Reasons for MURs 5110 and 5162 of Chairman McDonald, Vice Chairman Mason,
Commussioners Sandstrom, Smuth, and Wold, p 2 (July 27, 2001) (“The content of broadcast 1s
urelevant to the determunation of whether the media entity 1s exercising its valid press
function ™)

The complaint, however, asserts that even though radio shows may expressly advocate
the election of candidates and solicit listeners for campaign contributions over the arwr, they
somehow cannot expeem the s ssntimants war axsar/ &= 8 meboiet of thise hstariers Natsa A
radan sheay acta wnthean 1t lqgamate psass fimctian when 1t communicates with hstanzrs by any
meaxs, be 1t over the aisrwaves, az the Web, through emanls, or through m-pezson mllies, as lang
as those means are an extension of its regular madia operatinns In MUR 5555, a complaint
alleged that a radio staton’s posting on its website of “Ross for Congress™ headlines and a link
to the campaign website violated the ban on corporate contnbutions to federal candidates The
Office of the General Counsel, however, recommended dismissing the complant because the
press exemption applied to these activitms It emphasized that the websnié's attivities were
protected hite the show itssif beesuse the website was “merely an extension of the radic statien’s
regular meds operatiens ” MUR 5555, First Genessl Counmel’s Repert, p 9 (Jurmury 10, 2006)
(quatisg, n pumikctrcal, nxtion’s mspom t0 complamt) Tie Cemmnumwn wwd 6-0 i
dismaain ths complaist

The use of email to reach fans and hsteners hikewise 15 an “extension” of a radio
program’s “regular media operations™ and thersfore falls within the press entity’s legiumate
press luncion As the Comnmussion recognized 1n Advisory Opinion 2004-07, at 7 (MTYV), “the
media 18 increasingly using eclectronic mals” to disseminate the news, and emal
commumcations with a media entity's audience are “typrcal® and “consistent with estabhshed
indust=y practice " Id As mentioned above, well-knovwn radio talk show hosed Rush Limbaugh,
Glann Beck, Bill O'Reilly, and Ed Scimitz snd meany vibers al? of%r free subssriptions to regular
shosr ecmuils on thow webates See sumw mice 7 BDunuse The Seww Haxmuty Shaw's wee of
emasls nes cssmistant with ths imdustry prastun sed was an extsmion of the shasv's “reguber

lwﬁimm)(weumpuonlpplxdwmwwm&nmmmmmmwmd
contnbutions ® a federal candidate
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media operations,” the show's dissemination of the emaul at 1ssue here was within its “legitimate
prass funciion

b) The complaint misreads FEC v Massachusetts Citizens for Life

The complaint’s relmance on Federw! Election Conmussron v Massachusetty Crizens for
Life, Inc ,479 U S 238 (1986) (“MCFL"), 1s misplaced In MCFL, a non-profit corporation that
devoted most of 1ts tune to activiaes unrelated to the inedia nregulafly published a nuwsletter
whose toml circulation never exceeded 6,000 In 1978, the corporation prmttd more Hum
100,008 vepiss of & flyer thait advoosted the clestien of specitio omndidates The flyes wus edited
by an officer who was st purt of tiwe staff et prepeeed the newsletters and i cid m¢ contum the
newsletter masthued MCFL, argued that s exjemas m puhlabmg the flyar wase proteoted by
the prass exemiption becs:ise it alao puiphished the sewsintter Tha Caurt rejested that srgument,
holding

[W]e canmot accept the notion that the drstribution of such flyers by ennties that
happen to publish newsletters automatically entitles such orgamzations to the
press exemption A contrary position would open the door for those corporations
and umens with 1=-house publicstieny to engage m unlumted spentling directly
from tier treamamus to distnbts camengn matendl to the gewesal publw,

themby raseontng § 4418°s poebrhtisem
Id at 251

The centplamt reuds thrs case as holding thet a true media entity’s publications are not
protected by the press exemption unless they are n the same format as existing regular
publicaions This assumes that MMCFL treats media entities 1n the business of communicating
with the general public the same as pnivate corporations whose only press activities mnvolve the
publication of a newsletter of himited cuculation AMCFL did not reach such a sweepmg
comchmen Ruther, the tuss was intentied fo preveat enrporations with publications of lirmtad
cumulatisn fitm takrog stivarmge of the press exemption to “distrisise canspmigs ceatesmal W the
general pukhis " id a3 251 That oancemm 13 Bot presant m the ease of 8 lixge maded ergaxnnritan
whsch already cupreasly advacates S tihe alamian ef spemfic candidates i it rozdeants to the
genrsal public  As the enmplsint would have it, a corparation may expressly aGvocats a
candudate’s elect:on aver the asrwaves, but the minute 1t tnes to reach a smaller subset of thase
listeners 1n a format 1t has not used previously, it violates the Act This 18 not what the Court
held See MUR 5569, Statement of Reasons of Charrman Toner and Commissioners Mason and
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von Spakovsky, at 3 (March 17, 2006) (“[T]he fact that a broadcaster had never done such a
remate beaadesst wousld not meesssanly wemove such a besadesst fihm the pwmss ememption
Otbervase 1t may be difficult far a press extity that has never dane such a remote brosdcast to
start doang them without nning outside the protection of the press exemption ™)

In any case, even if the MCFL amalysis applies to the activities of orgamzations already in
the business of communicating with the general public, MCFL supporis application of the press
exemption here ‘The Court m MCFL relied on Fowr factors in comcluding that the press
exexiption thit epplied to the newsletter did nat e=ry over to the flyer (1) the flyor was =ot
published thieugh the faoditios of the vegular newslowes, (11) the By wen dwinbaied w a grouy
thas wan 20 tersss lasger then the supeiar xesusisiter audonce, (111) the flyer was ammlalle to the
genazal gbhlic but the mxmsleiter vass act, and (1v) the seneeat af the flyer was diffesent thaw the
newslattar FECv MCFL,470U S at 250-51

Applymg these four factors here, e Commussion shouki conclude that the press
excuaption that apphes to the regular daily emals also apphes to the May 8, 2010 email In this
case, three of the four factors the MCFL Court relied on 1n concluding that the press exemption
did not apply are rmssing here First, m thrs case, the May 8, 2010 emmul was published through
the sae fimlities a3 the regular Saily exmmls, not through differont ficilities as was the case m
MCFL 3es Complamt at § A (“The email was sext from IP address 62 186 15 207, the saun 1P
addsms o8 thi: regatiar exunl gpdates semt by “The Sesnn Hmmuty Show ') Seemsl, the hituy 8,
2010 emasl vema semt to the same eemhone thmt mserived the oibhey cmesis, wot ca muiense 20
times that size as was tiez oase in MCFL Thigd, ke the othar emails, the May 8, 2010 ema:l was
availsble for free to any member of the general public vho vimited the Hanmty com website and
signed up for them

To be sure, the Nlay 8, 2010 email did not cuntsin tie “Hammty's Headling's” bmmer and,
besause 1t was sext on a SuhatMy, it did mot awéem a tiow roozp In thes respest, it was no
dufSvamni tiuen ofivor tanmls sent to the subscniber list See Exhibits 2 & 3  And, mn any case, a
dafference mn content alone 1s insufficient to move a particular publication outside the protection
of the presy exsmption In Federal Elecwon Commuswn » Phillgs Pubaviung, I, 317 F
Supe 1308 {(DDC 1241), a newninitir publsher dwtrnsied a nevesiettnr thet opport] Sexates
Kemendy's canpape  The campiamd argoed thit the peest axemption chd met apply beostass the
newsletter at 12me was 26t in the aame format &5 the regular publiceten, was mussing tha neemal
legends, and had different content Notwithstanding these content differences, the Umited States
Distnict Court for the Distnict of Columbia refused to enforce a subpoena against the publisher
It held that, 1n hight of the press exemption, it fwas] extremely unlikely tat a violation [of the
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Act would] be found " /d at 1314, see also MUR 5555, Statement of Reasons of Chairman
Tamr and Cammisssnas Mason and von fipakovaky, p 5 (Maech 17, 2886) (“The [MCFL]
Count did not haid that, for the press exemption to apply, there must be no differennes from whas
the press antity usually does Indeed, MCFL could be interpreted to mesn that any sumilanty to
the regular newsletter, 1n facilities, distnbution, or format, might have placed the publication
within the press exemption ”) (emphasis 1n ongnal)

C i Cenwenssyon Showid Hxignus

Even if the umts sasemsted wath tox one emsil weee a corposate expendatune -- amtd they
are not — the Commussion should exercise 1ts discretion to dismiss the complaint The complant
challenges the distributen of @ saple emadl The emmal mas not sent to = group that wea uny
larger than the group that elarady secmved other emaals end 1t was ceat utang the same facilities
thes distnhuted the other emails Any costs involved i dissemunating the email at 1ssue would
therefore be de mimimus  Moreover, it would make Iittle sense to hnng an enforcement action
agamnst a radio show host for sending an emaul soliciting donations to a federal candidate where
there 1s no dispute that the host could sohet donations from a much larger audience over the
airwaves

The Cormamaon therefbae shonkl danyy the aamplasnt’s sequest that 1t commmit i lirsted
resources to pursuing this enforcement matter See MUR 5491, Statement of Reasons of
Chairman Thomas, Vice Chairman Toner, and Commussioners Mason, McDonald, Smith, and
Wentraub, p 2 (exascimng Commmiamon’s peammaiasial discration te refuse to bong anforcament
action ggamst corporation that circulated candudate sglicitation to emml distribution 1:st because,
among other things, there was a “strong hkelihood that the costs associated with this Internat
communication were munmal” and further enforcement wauld not be “a good use of
Commussion resources”), MUR 35770, Statement of Reasons of Chairman Lenhard and
Commussions von Spakovsky, Walther, and Weintraub, p Z (September 12, 2007) ("Given the
specific crcunmitances present 1n thrs mattér, mcludmg the relatrvely smull amouwt potentially in
vidiation und thy mtuse of the sew=nuniceion, the Cemnussion dovs not behiove that fiwther use
of 1= émmtex semousEay 18 wmiTanted m this mutter Accemimg, the Cemsnemicn votid to dasmss
thiz madter 1a s exesssse of 1t prosecutomal disasstion ™)

L] L] L

Fer tie pcastms stated abovs, the cesnphiint shassid be thamissed m 1 coéutiy vath m
fusber aceen Aliowang a pohically-motivated camplant of this kind to proceed not only
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would clull Mr Hanmity’s own First Amendment nghts but also would invite similar complaints
agamnst press entitics that use new mndia 0 suppast eandsdates on both sides of the political susle

Respectfully submutted,

Qb Lo /o

Robert K Kelner
Zachary G Parks
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On Today's Sk, May 7th, 2010

Mayor Rudy Glullenl

Sasn was joined by “America’s Maycr”, former New York CRty Mayor Rudy Ghilani to discuss the
iutost terroriat attecks In New York Cly “Getting fucky doesi’t seem to be & very good nationel
polloy to prevent tenoriam,” suggested a thankfl Hanrlly "The reality Is that we're ssaing @ iot
more of this," wamed Gluksnl mmmnmumumhmmm
are,” arguad the fonmer meyor, gmuumlmmmmmm
utter the words “lalamio eitremist ® Thankiully the svants in New York's Tkmes Square can mmind

us thit we nodd to be outinusll) vigiall szxd hopeksty R will be @ wekeup oull to VWashinglon thet
mon neltls to be dera to secure our bordire el protellt our ertkosme

uH ~ AN IN (MO [T{EVI'W‘

T S I I AT

Jay Sekulow and Linda Chavez Solutiops For Our immigration Crisla

Sesn was jolned by Jay Sekilow, Chief Councl st the Amerioun Center for Law and Justice and
Linda Chavaz, the Chalrmen of the Cantar for Equal Oppartunity, joined tagether to talk sbout the
mmigrsbon cifsls "Viclent orime on our borders has never been higher,* argued Hamnity, “the checs
has never bean this out of control * Sekulow offered,” The Federal govermnment hasn't done anytihing
and Sw fint & (here's & rasl peBiem down them aud therels buen =0 imohamml s halll

them ° Chivex: reasiisdl, "What vim need Is lagal isunigetion refsm thet aliows pecple to become
jagel cilizens * Hrenlly cloved e epgunantagying, “we cam only sccapt so masy people ench
year and we reslly neud to ga® preferencn to0 thoss iamigrents wha resnast our: bordars, v
sowmignly * Wow, whet & comoept

Karl Rove: The Conssrvertive Victory 2010

Sean was joined by “The Architeof” Kar) Row to discuss his thoughts on how the Corsenathe

Violoty 2010 Is going “S80 whare do you think the Republiosns fall It the House,” esked

Sean “Can the Republicans win the Houss," asked Rove, “You bet especially after that hesith care

bill but really | think they can gain 38 seats but this wil be a werd sieotion and they'll need 41 to

::m'mmmmmnﬂlplww Vialt Hennity cosn for more information on
you omn
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Tedsy's "Hot Topic® From The Hannity Forums
'm &2 and | have naver heard o much animoslly — posled by Kelthmkio
| omrt resnember a tshe when peopia have really atooped 20 iow o oall out names 30 much and
bash cach otrisrs pusiical views | kntw swry administration hes had its snare of bashing, but the

and a hell, It l'es grown tin&R | do respest others pevs=es waws on lasuss, | just dont
ke he nawm calling and such
(M=)

»> TV Tanight (Hannity FOXNewa Spm BOT).
More cape, saler strests, end the defioit elsninated just from legaiizing pof? Fmr Gov Gary
Johneon sparka up a dabatel

.

Hornity

THE SEAN FANNIYY STORE I8 OPENI

Now you can get your vary own Ssan Hannlty Corsenvative Viclory 2010 logo gearll We haw
fantestic quality-embroidared goif shirts,t-shirts, hats, hoodes, ooffee mugs, and jots of more reslly
gm inovery size and it's all made In the USAS We aven have those mini Nerf footbells

Great for Mother's Day anx Fether's Bay!

Goto click on the Store fink and own Conservatne
T = ————————

Fretty </ L9} Plaey SIBEMEn » Ly & 1 'ums’ ABAC ¢ 7 Lo B
i Sra S gy Shon-Siam o Bt el 8% o s S e e ly S
Fromune Redio Nowaka I 15200 V'8 aad I Son ngr Gagr "2 G142
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From The Sean Hanmity Show <headlinesi@hanmity com>
Date Mon, Ma= 28, 2010 at 5 19 PM

Sumen Victory” - AVAILABLE NOW!
To

Sean Hannity's
Revolutionary Book
Available Now!

ANer ux yoars, Sean Hannty decxded to wiie another book He
fmung » parfact

In Conservative Vidiwry Sean Hannly ssuss a stmng call to
achon Hanmty sivveya afl the smayor Qbama players—fom the
president’s effilisbon with redicel theology to s advisers’ hestory
of Manast actwam, repression of the meca, support for lefist
thcistors, and worse

He wpsos thur raaiitng eampaign i diamantis i Amencen
freo-market system end forfert our netional soveregnty But he
draws on e e'mmplesof Ronald Reagen and the GOP's
Contract with Amence 1 show how conservatves can unite
behwd tius country’s most chenshed prnciples and act now to
got Amenca back on the nght track - while we stil can

CONCERVATIVE VICTOR T

AT S o

AR PR




11044283769

Page 2 of 2

CONSERVATIVE VICTORY
2010 NATIONAL BOOK TOUR

Dont mess your chance to meet Sean Morch 30 701C Smuvaley Ca  #pri Q@ 7010 Now Orlogns

Hanmty and have lm autograph your

copy of Conssrvative Vickary March .1 010 SaitLare Cty U™ spn' 10 _0 U Kansas City KS
apn 2 L1L Palsburgh PA Apre 10 20 Franein TN

apn § 2010 Phiadelpiua PA apm 13 20.0 The Vilages Fu
For more infarmation m | AmPY 2010 Mmneapols MN  Apni 14 2010 Atiania GA
| Ap8 2010 GmnoRapds MI  Apni 15 20,0 Cncnnett Oh

8/13/2010



EXHIBIT 3

QLLZBZFPOTIT




11044283771

.‘I.I D

'

- ;
L

Sean Hannity's

Revolutionary Book
Releases in ONE WEEK!

Afler sxx years, Ssen Hanmty decxded 1o write ancther book
His tyming = perfect

In Conservatwe Victory Sean Hannty ssues a stmng call to
achon Hanniy surveys all the major Cbama piayers—irom the
presxient’s affikatron with racical theology to his advisers
hastiivy of ilemsisl activemn, copranmen of the madie, aypport fer
leftst diciatom and wores :

He esgaces ther mauiing campagn to camantie the Amencan
froa-market system ard forfet our natonal soveregnly But he
draws on the examplas of Ronak! Reagan and the GOP's
Contract with Amenca to show how conservatves can unie
bahing this country’s most chenshed pnnciples and act now to
get Ammnca back on Ufe rigvt track - winlh we sl can

UNSERVATIVE

virmRv
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CONSERVATIVE VICTORY
2010 NATIONAL BOOK TOUR

Dont muynur to mest Sean
Hanniy & m umuhyour

copy of Conservative Violory Mach 31 10 § Ihclw 10 X O Kansas Cily K
pro 3 2C10 Pisburgh PA Aprs 10 2°0 Frankbn TN
Apnl 3 2010 Phiadeipiue PA apn! 13 20°D The Vikeges F
Formore ikrnaton SERCKERN] Aprii 7 2010 Minneapoks M Apri 14 2D°0 Atiaa GA
l Apni8 2010 Grand Remds, M Aprl 15 2010 Cronnalt Gh
Click here to edit profile
Click here to unsubscribe



